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Two STATES FOR Two PEOPLES?

INTRODUCTION

The EU advocates the establishment of a fully sovereign Palestinian state in East Je-
rusalem, the West Bank and Gaza Strip as the only possible solution to the Palestini-
an-Israeli conflict. This policy has failed the test of history. A new approach is required.

Despite a half-century of strenuous EU efforts, expending tens of billions of euros, the
reality is that there are no viable Palestinian institutions to form the basis for a sov-
ereign state along the lines the EU advocates. Democratic institutions of accountable
government are lacking. Corruption is endemic and Palestinian society is radicalized
and violent. Palestinian political organizations promote the destruction of Israel and
actively reward killing of Jews. The security threats mean that full Israeli withdrawal from
the West Bank is unlikely. The Oslo peace negotiation process has practically terminated.

This Report suggests a new way forward, consistent with legal, historical and political

realities.

WHY HAS THE TWO-STATE POLICY
FAILED?

The EU two-state policy has failed because
it is based on assumptions that, over the
past four decades since its inception in the
Venice Declaration in 1980, have proven to
be false. The first is a conceptual assump-
tion - that the Palestinian-Israeli conflict
is territorial and not existential. The sec-
ond is a legal assumption - that the West
Bank belongs legally to Palestinian Arabs.
The third is a practical assumption - that
a peaceful democratic fully-fledged Pales-
tinian state is feasible.

The report explains why each of these
assumptions is incorrect and makes rec-
ommendations for reforming EU policy
accordingly.

Our main conclusion is that Palestinian

rights to self-determination must be re-
spected, but they may not conflict with
international law, or be allowed to un-
dermine Israeli sovereignty or regional
stability. A successful settlement of this
conflict can only be achieved through
rejection of extremism, and mutual ac-
ceptance on both sides; the fair and equal
application of international law to all ac-
tors in the region; promoting regional
cooperation and normalization of rela-
tions with Israel; and strengthening; and
strengthening Palestinian institutions of
government based on the rule of law.

CONFRONT PALESTINIAN
REJECTIONANISM

First, the EU must acknowledge the re-
ality that all relevant Palestinian political
organizations — including the Palestinian
Liberation Organization and the Palestini-

Two STATES FOR Two PEOPLES?

an Authority that represent and govern the
Palestinian people — aim not to establish
an independent and viable state side-by-
side with Israel, but to destroy the Jewish
state. This reflects their ties with extremist
actors in the region, such as Iran. Unless
the actual goals of these organizations
change they will not accept any solution
allowing the existence of the State of Isra-
el. Neither will Israel accept any solution
that compromises its secure existence as
a Jewish state free from hostile acts or
threats of force by foreign states and non-
state actors. Addressing this root cause of
the conflict should be the highest priority.

If the Palestinians accept the Jewish
people as a nation, and the right of the
Jewish State of Israel to exist as a state
free from hostile acts or threats of force,
peace has a chance. Developments in the
region show that this is possible, but the
obstacles to be overcome are significant.

INTERPRET AND APPLY
INTERNATIONAL LAW EQUALLY IN
THE REGION

Second, the EU’s assertion that the Pales-
tinians have a right to statehood in East
Jerusalem and the West Bank is based on
a unique and incorrect reading of inter-
national law that the EU does not apply
to any other comparable conflict or oc-
cupation. The rule of law requires the EU
to interpret and apply international law
concepts of statehood, territorial sover-
eignty, self-determination and occupa-
tion fairly, objectively and consistently to
all actors in the region, including Israel
and the Palestinians.

The Palestinians have a right to self-de-
termination (including autonomy), but
not an a priori right to a full-fledged
state. The EU must also acknowledge Is-
rael’s legitimate territorial rights in these
territories, and treat the Palestinians no
differently than all other people groups.

ESTABLISH THE CONDITIONS OF
PEACE

Third, the EU’s interventions on the
ground ignore the power structures in
the region and political culture within the
Palestinian society. Instead of promot-
ing peaceful relations and cooperation,
EU support of Palestinian institutions
is entrenching corrupt autocracies and
promoting extremism and radicalization
within the Palestinian society.

Internal structures must be developed
that promote equal freedom and security
for all citizens founded on the rule of law.
The Palestinian political culture must be
reformed. This is a long-term project.

Such an approach is consistent with EU
values; the EU cannot support the crea-
tion of an entity dominated by the same
extremism and oppression of human
rights the EU opposes everywhere else.

Therefore, European financial aid should
be conditional on the performance of
benchmarked requirements in three
main areas: a) cultivation of fundamen-
tal values that protect the rule of law, and
the civil, religious, and political rights of
everybody; b) encouragement of personal
liberty and equality, including acceptance
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of Jews as equal members of society; and
) normalization of relations with Israel
along the lines of other agreements with
Israel such as the Abraham Accords.

The following pages contain the Execu-
tive Summary of the report.

The report is a preliminary study of highly
complex issues. By researching and artic-
ulating assumptions underlying the EU
two-state policy, The Hague Initiative for
International Cooperation (thinc.) seeks
to stimulate vigorous debate on the EU
approach to the Palestinian-Israeli con-
flict and a better way forward for Europe’s
engagement in the Middle East.

Two STATES FOR Two PEOPLES?

EXECUTIVE SUMMARY

INTRODUCTION

EUROPE’S TWO-STATE POLICY

Since the Six Day War in 1967, Europe
has gradually adopted and implemented
a ‘two-state policy’ towards the Palestin-
ian-Israeli conflict. This policy envisages
partition of the land west of the Jordan
through the establishment, by means of
negotiations, of an independent, demo-
cratic, contiguous, sovereign and viable
Palestinian state with East Jerusalem as
its capital and within what is referred to
as the ‘1967 lines’ (i.e. the 1949 Israel-Jor-
dan Armistice Demarcation Lines, also
known as the ‘Green Line’).

This policy has failed, in the sense that
an ‘independent, democratic, contigu-
ous, sovereign and viable state of Pales-
tine’ has not been established. Notwith-
standing progress made under the Oslo
Accords towards fulfilling Palestinian
self-determination, the Palestinian entity
represented by the Palestinian Authority
is not independent, democratic, contig-
uous, sovereign or viable. A Palestinian
state does not exist, and for many years,
there have been no negotiations.

Over recent years support for a two-state
solution has waned. Indeed some experts
conclude that the idea that two states
could be established to ‘end the conflict’
is a ‘delusional aspiration’ based on a lib-
eral Western notion of peace that ignores

the historical, cultural and legal realities
on the ground.

At the core of the Palestinian-Israeli con-
flict is an existential dispute concerning
the right of the Jewish people to nation-
hood and sovereignty within their tradi-
tional homeland. Israel and the Jewish
people assert their right to exist as a Jew-
ish sovereign state entitled to territorial
integrity, political inviolability and secure
borders — even if that means that no Pal-
estinian state is created. The tragic reality
is that all factions of the Arab Palestin-
ian political leadership have consistently
rejected such a right and have promoted
the use of force to prevent the establish-
ment of a Jewish state (prior to 1948), and
to destroy Israel (after May 1948). Failure
to resolve this existential conflict prevents
resolution of the dispute as a whole.

Israel’s position in the Middle East has
changed dramatically since 1967. Israel is
no longer isolated; rather, Israel plays a
central role in the region. Israel has en-
tered peace treaties with Egypt and Jor-
dan, and the recent Abraham Accords
(normalization agreements) are evidence
of Israel’s close economic, cultural, and
political ties with several countries in the
Middle East and Northern Africa.

EU-Israel relations also now show signs
of a process of revitalization. At the time
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of finalization of this report in October
2022, the first meeting in a decade of the
EU-Israel Association Council was held
(it was suspended in 2012). In June 2022,
a significant EU memorandum of un-
derstanding was signed with Israel and
Egypt to allow the EU to import Israeli
natural gas to secure European energy
supplies. In light of the adoption of the
Abraham Accords in the Middle East and
Northern Africa (MENA), EU Commis-
sioner on Neighbourhood and Enlarge-
ment, Oliver Varhelyi, stated to the EU
Parliament in September 2022:

‘Europe should not only start understand-
ing the new regional language since the
Abraham Accords, but it should also learn
to speak this language, and seize the new
opportunities for business, people, trade and
travel’.

Since the Oslo Accords in the 199os,
many attempts have been made to nego-
tiate two states by means of a final sta-
tus agreement. All have failed, shedding
doubt on the viability of a two-state mod-
el for resolution of this conflict.

Further, as the recent proceedings before
the Pre-Trial Chamber of the Internation-
al Criminal Court in the ‘Situation in the
State of Palestine’ have demonstrated,
the legal status of the Palestinian claim
to statehood in the ‘occupied Palestinian
territories’ is highly contested. This casts
doubt on the EU’s assumptions underly-
ing its two-state policy that the PLO has a
right to statehood within the ‘1967 lines’.
For these and other reasons, there is in
both Israeli and Palestinian circles in-

creasing consideration of alternatives.
These include the creation of one ‘uni-
tary’ state between the Mediterranean
and the Jordan River, to replace the cur-
rent State of Israel and administered
territories. Such a state could be either
bi-national, ‘Jewish’, ‘Palestinian’, or na-
tionless. Other alternatives discussed
include a federation, a confederation,
and a Jewish state containing a territory
on which Palestinians would have ‘less-
than-state’ autonomy.

The time is thus right to review and re-
vise the assumptions underlying the EU
two-state policy on the Palestinian-Israeli
conflict. Two States for Two Peoples? offers
a thought-starter on the way internation-
al law may play a role in the process of
seeking ways forward to refresh the EU
approach to the Palestinian-Israeli con-
flict that has stagnated over the past 40-
plus years.

PURPOSE AND SCOPE OF THIS
STUDY

This report looks at the two-state policy
from the perspective of international law
because the EU asserts that the two-state
policy is the only possible policy and that
it is required by international law. The
purpose of this study is to examine how
and why the EU seeks to rely so heavily
on international law, whether the posi-
tions it adopts are justified, and whether
international law allows scope for consid-
eration of alternative approaches to the
resolution of the conflict.

This report does not advocate any par-
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ticular solution based on legal grounds.
Rather, our working assumption is that
international law usually does not pre-
scribe specific solutions to complex polit-
ical problems. But if the EU approach is
based on incorrect or biased legal analy-
sis this should be identified and acknowl-
edged, as that approach is unnecessarily
locking the EU into a policy that has so
far failed to produce peace. Above all, no
political solution will succeed in bringing
peace between Israel and the Palestinians
in the long term unless grounded in the
genuine will of both peoples.

This report focuses on the territories be-
tween the Jordan River (west of the river)
and the 1949 Israel-Jordan armistice line,
known as the Green Line (east of the line)
— variously called the (Jordanian) West
Bank, Occupied Palestinian Territories
(OPT), and (Jewish) Judea and Samaria.
Each of these terms is loaded with histor-
ical and political meaning. Nevertheless,
in this report, those territories, includ-
ing East Jerusalem, are referred to as the
West Bank although acknowledging it as
a convenient common foible. We do not
include the Gaza Strip or Golan Heights
in this report, because each is under dif-
ferent legal circumstances: the Golan
Heights are not claimed by Palestinians
and the Gaza Strip is under autonomous
Palestinian rule.

THE ASSUMPTIONS UNDERLYING
THE EU’s TWO-STATE PoLICY

The EU two-state policy is premised upon
three assumptions:

a. that the Palestinian-Israeli conflict is
territorial;

b. that the West Bank belongs to the Pal-
estinians, who have a right to state-
hood there; and

c. that a peaceful and secure Palestinian
state in the West Bank is feasible.

These three assumptions are, in turn, re-
flected in the three levels at which the EU
two-state policy manifests in practice:

a. the assumption that the conflict can be
resolved by means of territorial com-
promise is reflected in the formal dec-
larations of the two-state policy;

b. the assumption that the West Bank be-
longs to the Palestinians is reflected in
the EU’s ‘parameters’ asserting inter-
national law justification of its policy;
and

c. the assumption that a peaceful and
secure Palestinian state is feasible is
reflected in the EU’s massive finan-
cial support and interventions on the
ground in the West Bank to create a
Palestinian state.

Accordingly, this report examines and
analyzes the EU two-state policy,
drawing on historical, legal and polit-
ical sciences.

a. The historical research examines the
development of the EU two-state pol-
icy to obtain insights as to the role
played by international law in its ori-
gins, development and purpose (Part
1.

b. The legal research describes the ju-
ridical basis of the EU two-state pol-
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icy and analyzes the legal positions
adopted by the EU to justify the policy,
within the framework of international
law (Part I1).

c. The political research analyzes the
fundamental question of Palestinian
statehood within the concept and pat-
terns of statehood and the changing
political landscape of the Middle East
(Part 11l and Appendix).

Two STATES FOR Two PEOPLES?

PART | - HisSTORY

EXISTENTIAL NATURE OF THE
PALESTINIAN-ISRAELI CONFLICT

The EU two-state policy is premised on
Israel’s right to exist as a Jewish nation, as
envisaged by the Mandate for Palestine.
However, this is disputed by many mem-
bers of the Arab League, the Organization
for Islamic Cooperation and Palestinians,
as well as by some legal academics who
argue that the Jewish State of Israel has
no right to sovereignty or control of even
the territory west of the Green Line to the
Mediterranean coast. Instead, the Pales-
tinian people is asserted to be entitled
to, or to already have, a state there that is
occupied. In other words, Jewish nation-
al existence (in whatever form) is seen as
an imposition on land that is exclusively
Arab.

Prior to 1948, the Arab Palestinian lead-
ership rejected the Mandate for Palestine
and every proposal for a two-state solu-
tion. It rejected the 1937 Peel Plan, the

1939 McDonald White Paper and the 1947
UN Partition Plan —in each case because
it rejected the existence of a Jewish nation
in any part of Palestine. Quite simply, the
Palestinians could have had an Arab state
in Palestine on multiple occasions prior
to 1948.

Instead, having rejected Arab Palestinian
statehood prior to 15th May 1948, the Pal-
estinian leaders supported the Arab State
wars of 1948, 1967 and 1973 that were
intended to eradicate the State of Isra-
el. Notwithstanding the ensuing peace
treaties with Egypt (1979) and Jordan
(1994), they have continued to reject Jew-
ish sovereignty. Today, the main parties
to active armed conflict with Israel are
Arab non-state actors. They include Hez-
bollah in Lebanon and Hamas in Gaza
(both backed heavily by Iran), and the
Palestine Liberation Organization (PLO)
in the West Bank. Palestinians are central
actors in armed conflict with Israel within
the West Bank, with organizational head-
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quarters in towns, including Jenin and
Hebron. The main fighting organizations
are nationalist or Islamist factions, in-
cluding the Popular Front for the Liber-
ation of Palestine, and Fatah (both part
of the PLO), and Hamas and Palestinian
Islamic Jihad. These non-state actors are
financially and diplomatically supported
by many states in the Middle East, Eu-
rope and worldwide.

Palestinians in the West Bank are rep-
resented politically (although not dem-
ocratically) by the Palestinian Authority
(PA), which is controlled by the PLO, and
is engaged in conflict with Israel at many
levels — political, legal, and paramilitary.
The PA/PLO policy is not to ‘normalize’
relations with Israel, because it refuses to
recognize Israel as a state, and to engage
in normal diplomatic cooperation with it.
This attitude of rejection was the main
reason that the various US-facilitated at-
tempts to negotiate a final status agree-
ment since the Oslo Accords (2000/2001,
2008 and 2014) have failed.

Moreover, the PLO/PA participates active-
ly with UN member states in initiatives
through United Nations institutions,
such as the UN Human Rights Council,
to delegitimize the Jewish State of Israel.
They include condemnations and prose-
cutions of Israel as guilty of human rights
violations and war crimes, and as being
racist and an apartheid state in essence.

In addition, Palestinian organizations
leverage global civil society support to
boycott, to divest from and to sanction
Israel. The Boycott, Divestment and
Sanctions (BDS) delegitimization cam-

paign expresses its aim to ‘liberate’ not
only the West Bank but all of Israel with-
in the Green Line to the Mediterranean
coast from Israeli governance.

The Palestinian-Israeli dispute thus is not
territorial; rather, it is ‘existential’, in the
sense that the Palestinian political lead-
ership rejects — politically, legally and by
force of arms — the right of the Jewish
State of Israel to exist.

Palestinian organizations (including the
PLO) claim that the Jewish State of Israel
is illegitimate, that Palestine (including
Israeli land west of the Green Line to the
Mediterranean coast) must be ‘liberated’,
and that they are legally entitled to use
force to achieve these claims. Israel, for
its part, insists on its right to exist with-
in secure borders. Such an existential
conflict cannot be resolved via territorial
compromise.

FOUNDATIONS AND
DEVELOPMENT OF THE
EUROPEAN TWO-STATE POLICY

The EU two-state policy is, however,
based on territorial compromise: par-
tition of Palestine into two contiguous
states.

The foundations of the EU two-state
policy were established by the members
of the European Economic Community
(EEC) in the period 1967-1980, culminat-
ing in the Venice Declaration (1980).

There were several driving political and
economic factors behind the creation
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of the EU two-state policy. One was the
post-war unification in Europe leading to
the European nations’ increasing concept
of themselves as a “community bound
by law”, and their consequent desire to
seek political influence as a bloc of na-
tions (competing with the US and Soviet
Union) by advancing European values in
conflict resolution globally.

Another driver was the urgent economic
need in the 1970s to develop a positive
relationship with the Arab oil-producing
states. In 1967 Europe was dependent
upon the Middle East for 80% of its oil
consumption, comprising 48% of its
power supply. In late 1973, following the
military failure of Egypt and Syria to van-
quish Israel in their Soviet-coordinated
attack (the Yom Kippur War), the Orga-
nization of Petroleum Exporting Coun-
tries (OPEC) escalated economic warfare
against Israel. OPEC embargoed or cur-
tailed supply of oil to Europe, increased
prices, and discriminated in imposing
these penalties between European coun-
tries according to its perceptions of the
strength of their pro-Arab policies. OPEC
countries in the Arab Gulf explicitly de-
manded support for the Palestinian cause
as a condition for restoring oil supplies to
Europe. Consequently, the Euro-Arab Di-
alogue commenced urgently in Decem-
ber 1973.

Further, during the 1970s the attitude
of the European states towards the con-
flict was influenced by the changing dy-
namics within the UN, where many new
member states, under pressure from the
Soviet Union, were increasingly hostile to
Western values.

On 13th June 1980, the then-nine EEC
states issued the Venice Declaration. It was
formulated in the context of understand-
ings reached through the Euro-Arab
Dialogue. The Declaration culminated a
process that has charted the course of the
EU two-state policy since. Of its 11 points,
four refer to principles of international
law. These are set out in the Documents
section of the report.

Decision-making processes in the EEC,
Netherlands, Germany, France, and UK
in the period 1967-1980 show that the
main considerations leading up to the
Venice Declaration were political and
economic, not legal. While reference was
made to legal principles, especially the
prohibition on acquisition of territory by
war, in fact, very little attention was paid
to legal analysis.

After 1980, based in part upon Europe’s
perceived obligation to export its own
concept of “just peace”, the EEC/EU
‘hardened’ its policy by imposing con-
crete ‘parameters’ on the parties.
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PART |l - LAW

From 1980 onwards, the European coun-
tries increasingly justified their param-
eters by resorting to legal arguments.
However, these legal arguments were
developed primarily to advance the Eu-
ropeans’ political and economic interests
and concepts of justice.

POLITICAL/LEGAL MODELS

Since 1967, apart from models rejecting
Israel’s existence, two main political/le-
gal models have been developed by in-
ternational actors and legal academics,
in order to shape their answers to the
question of Israel’s rights to sovereignty
or to remain in control of the West Bank.
The two models that are relevant for the
discussion of the EU two-state policy are:

(1) ‘West Bank remain’: in this model, Isra-
el is a state under international law that
is legally entitled to hold control of the
territories captured in a defensive war in

June 1967 until a peace agreement be-
tween all the relevant parties is reached.
The Palestinian people have a right to
self-determination, but this must be bal-
anced with Israel’s legitimate territorial
claims. Israel is not currently obliged to
relinquish all territories taken in 1967 pri-
or to a peace agreement. This model is
backed by Israel, the United States and
some other states.

(2) ‘West Bank leave’: this model posits
that Israel is not entitled to keep control
of East Jerusalem and the West Bank ter-
ritories, which belong to the Palestinians,
who are legally entitled to a state of their
own there.

The EU two-state policy is based on the
West Bank leave model. For over four de-
cades, the EU’s policy claims that, while
negotiations are required, the Pales-
tinians have a right to statehood in the
territory of Mandate Palestine outside
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the 1949 Armistice Lines (subject perhaps
to minor adjustments or land swaps,
as agreed), that Israel has no valid sov-
ereignty claims to those territories, and
that Israel must ‘end the occupation’ and
enable the establishment of the Palestin-
ian state.

The language of international law has
provided Europe with a ‘shield function’
by giving an apparently objective reason
for siding with the Arabs rather than with
Israel. In effect, the EU interprets and ap-
plies international legal principles in or-
der to justify a political position — namely
its West Bank leave model, which requires
Israel to surrender control of the West
Bank and East Jerusalem, in the belief
that partition of the land through estab-
lishment of an exclusively Arab Palestin-
ian state will solve the conflict.

A clear distinction needs to be made be-
tween international law and policy, how-
ever. The rule of law requires strict legal
reasoning, whereby law is to be inter-
preted and applied in an objective, trans-
parent and non-discriminatory manner.
International law should not be manip-
ulated as rhetoric to urge a country to
submit to another’s preferred political
outcome. Interpreting and applying in-
ternational legal principles to Israel and
the Palestinians in a way that is not ap-
plied to other states and peoples, in order
to satisfy pre-conceived political ideas of
‘justice’, is an unacceptable use of the
international legal system. Israel should
be treated in the same way as other com-
parable states and the Palestinians in the
same way as other comparable peoples.

Naturally, positing political parameters in
legal terms has not advanced flexibility in
negotiations about the issues upon which
the parties differ, and which have been
identified by the parties as the subjects of
a possible ‘permanent status’ agreement.
These issues include East Jerusalem, refu-
gees, settlements, security arrangements,
borders, relations with neighbors, and
other issues of common interest.

Rigidly fixed but contentious ‘legal’ pa-
rameters impede negotiations otherwise
based on historical and current factual
realities. They ‘harden’ Palestinian posi-
tions and prevent compromise because
the PLO thinks its claims are backed by
law and EU political strength. For exam-
ple, while Israel has repeatedly indicated
willingness to negotiate withdrawal from
almost all the disputed territories, the
Palestinians have rejected or ignored ev-
ery offer of less than 100% of their claims.
While Israel claims that East Jerusalem
belongs to its sovereign territory, Israel
nevertheless voluntarily ceded to Jorda-
nian control of the Temple Mount wagf
and was willing to negotiate possibilities
of a shared control of parts of East Jeru-
salem, but Palestinians demanded full
sovereignty over East Jerusalem and even
continue to dispute Israeli sovereignty
over West Jerusalem and, as a matter of
principle, its sovereignty in any part of
former Mandate territory.

Concerning the West Bank, including
East Jerusalem, the EU two-state policy
declares three interlocked legal parame-
ters, alleged to be on the basis of inter-
national law:
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A. The West Bank territories are not part
of the sovereign territory of the State
of Israel;

B. The West Bank territories belong to
the Palestinian Arab population of the
West Bank who has a right to state-
hood there; and

C. Since June 1967, under the laws of
armed conflict, Israel is an occupying
power in the West Bank and is obliged
to end its occupation and its illegal
settlements there.

Our analysis shows that international law,
when interpreted and applied objective-
ly, does not justify the assertion of these
three legal parameters. The application
of international law to the Palestinian-Is-
raeli conflict depends principally on the
interpretation of rights and obligations
flowing from treaties, including the Oslo
Accords, and customary international law
relating to the creation of states, acquisi-
tion of territorial sovereignty, self-deter-
mination and humanitarian conduct.

International legal norms usually do not
produce specific and unequivocal legal
solutions to complex and long-standing
conflicts with political, religious and cul-
tural roots, and that is the case here. In
the complex and unique circumstanc-
es of the Palestinian-Israeli conflict, the
EU’s rigid legal parameters arguably con-
flict with the fair and objective applica-
tion of international law to the complex
matrix of key issues in dispute between
the parties.

EXAMINING LEGAL PARAMETER
(A) — “EAST JERUSALEM AND WEST
BANK TERRITORIES ARE NOT PART
OF ISRAEL”

First, the EU asserts that the West Bank
is not part of the sovereign territory of
Israel - an assertion that Israel contests.
In fact, the sovereign status of the West
Bank is controversial and disputed. The
opinions of legal experts are divided, and
there has never been any binding or de-
finitive judicial decision on the matter.

The League of Nations established a
binding legal system to enable the peo-
ples of the former Turkish-Ottoman ter-
ritories to achieve independence. This
included a system of Mandates. The
Mandate for Palestine was part of an
overall settlement of claims, in which
the Arab peoples achieved independence
in the vast majority of these territories.
The Mandate for Palestine recognized
the historical justice of enabling the Jew-
ish people — one of the most significant
people groups in the region — to achieve
independence in the form of a national
home in the territory that was known as
Palestine. The Mandate specifically re-
quired the civil and religious rights of
non-Jewish communities in Palestine to
be protected.

In 1920, Transjordan was carved out of
Palestine to become a state exclusively for
the Arab population of Palestine. Trans-
jordan became the Hashemite Kingdom
of Jordan in 1946.

The State of Israel was established on 14th
May 1948, upon the termination of the

Two STATES FOR Two PEOPLES?

15

Mandate for Palestine. The State of Israel
was established as a Jewish State, but it
was not exclusively for the Jewish people.
It was a state for all the inhabitants of
Palestine irrespective of race, religion or
sex, who (as expressed in the Declaration
of Independence) were assured equal
rights, freedom and protection under
law. As such, it was the fulfilment of the
objectives of article 22 of the Covenant of
the League of Nations and of the Man-
date for Palestine.

In this context, it is strongly arguable that,
upon Israel’s establishment in May 1948,
according to the principle of uti possidetis
Jjuris (the rule that normally determines
the status of territories emerging from
mandates, trusts etc.), the boundaries
of the Mandate for Palestine became the
de jure (i.e., formal legal) borders of the
State of Israel.

However, Israel was not in fact able to
possess all of the Mandate territory, as
the newly established State of Israel was
attacked in May 1948 and forced to defend
itself against five Arab states. The conflict
came to a halt with the agreement of Ar-
mistice Lines in 1949. The 1949 Armistice
Lines explicitly specified that they were
not borders and they were never accept-
ed as such by Israel and the other parties.
As a result of that war, Egypt (Gaza) and
Jordan (East Jerusalem and West Bank) il-
legally obtained control over substantial
territory previously under the League of
Nations Mandate. Neither Egypt nor Jor-
dan obtained any territorial sovereignty
over these territories.

In June 1967, following a successful de-
fense against coordinated armed attacks
by Egypt, Jordan and Syria, Israeli armed
forces came into possession of all the
West Bank, including East Jerusalem.
Having acted in self-defence, Israel was
entitled to retain control over these ter-
ritories.

But Israel was more than a legitimate oc-
cupant. lts territorial entitlements (based
on the Mandate) remained intact. In June
1967 Israel had better legal title than any
other claimant, including Jordan and the
Palestinian people.

Eventually, in 1994, a border between
Israel and Jordan was determined in a
peace treaty, Jordan having already re-
linquished all sovereignty claims to East
Jerusalem and the West Bank in 1988.

Since June 1967, Israel has applied Israe-
li law and jurisdiction to East Jerusalem.
Based on international law and the legal
rights flowing from the Mandate for Pal-
estine, protected by Article 8o of the UN
Charter, Israel was justified in its asser-
tion of sovereignty over East Jerusalem
and of proclamation of the reunified city
as the capital of the state. East Jerusalem
thus has become part of the sovereign
territory of the State of Israel. UN resolu-
tions condemning Israel’s actions do not
alter Jerusalem’s legal status.

In the wider West Bank, however, in 1967
Israel chose to implement a military ad-
ministration, rather than extend its law
and jurisdiction in a manner amounting
to full assertion of sovereignty. Never-
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theless, governments of Israel have since
proclaimed long-standing Jewish ter-
ritorial claims to the West Bank, sover-
eignty over which (in Israel’s view) is ‘in
abeyance’ until an agreement is reached.
Israel’s claims of sovereign title to the
West Bank are juridically better support-
ed than the claims of any other claimant
(including the Palestinian people). So
far, Israeli public discussion of unilater-
al ‘annexation’ has not led to any formal
action. Nevertheless, ongoing failure in
peace negotiations with Palestinians may
result eventually in Israeli assertion of its
sovereignty.

The Oslo Accords between Israel and the
PLO (1993-1995) created the Palestinian
Authority and granted it extensive pow-
ers and jurisdiction in Area A of the West
Bank (in both civil and security matters)
and in Area B (civil matters only). In Area
C the PA has no authority and Israel con-
tinued to exercise military jurisdiction (in
both civil and security matters) as it had
since 1967. However, the Oslo Accords
did not alter the fundamental, underly-
ing legal status of sovereignty claims or
rights in the West Bank.

So far, Israeli governments have sought
political solutions based upon mutual
agreement. These solutions are preferred
by Israeli governments, as compared to
unilateral steps, so as to bring an end to
hostilities in the perennial Palestinian-Is-
raeli conflict, to enable the Palestinian
people to exercise their right to autono-
my, avoid the difficulties of Israeli juris-
diction over substantial Palestinian pop-
ulations, and also to bring normalization

of relations between their populations.
However, decades of seeking such solu-
tions have passed without progress.

The assertion that Israel is a ‘mere’ for-
eign occupying power, inferring that the
occupying power cannot have any sover-
eignty rights, is unfounded and contrary
to fundamental international law. The law
of occupation (assuming it is applicable
— which we doubt) does not prevent or
prohibit an occupying power from as-
serting pre-existing sovereignty claims
with respect to the territory captured in
the course of a conflict. Although it is not
entitled to use the mere fact of military
control as the basis for annexing terri-
tory, it is not prevented from asserting
pre-existing sovereignty.

The political stalemate has created a
unique legal status, sui generis, in the
West Bank. No existing state has both
de facto and de jure jurisdiction over the
West Bank. Israel has, thus far, elected
not to exercise its sovereignty claims.
The Palestinian people, not being a state,
have a right to autonomy, but not a right
to sovereignty.

In conclusion, the EU legal parameter
rigidly asserting that the West Bank ter-
ritories and East Jerusalem are not part
of the sovereign territory of the State of
Israel, and that they belong to the Pales-
tinian people, runs counter to important
principles of international law. It is in-
consistent with the League of Nations
Mandate, the principle of uti possidetis ju-
ris, the right to retain territory legally tak-
en in self-defense, and the recognition of
the best legal title to land.
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EXAMINING LEGAL PARAMETER
(B) — “THE PALESTINIANS HAVE
A RIGHT TO STATEHOOD IN THE
WHOLE OF THE WEST BANK”

Second, the EU asserts that the Palestin-
ian people have a right to statehood in
the West Bank and East Jerusalem. Since
the 1967 Six Day War, the Palestinian peo-
ple have claimed a right to self-determi-
nation. According to international law, a
right of self-determination encompasses
a people’s right to negotiate a form of au-
tonomy. That form of autonomy is sub-
ject to the outcome of peaceful negotia-
tions. Self-determination, however, does
not (except in limited decolonization cir-
cumstances — which do not apply here)
give an automatic right to statehood or
secession.

Israel is obliged to respect the Palestinian
claim to autonomy, and to enter into and
maintain good faith negotiations.

However, the Palestinian claim to state-
hood must also be seen in light of the
repeated rejection of statehood by Pales-
tinian Arab leaders prior to 1948, includ-
ing the 1947 UN Partition Plan, plus the
fact that they actively participated in the
illegal aggression against Israel in 1948
and 1967, as well as continued violence
since 1967. It would be an inversion of the
prohibition of aggression under interna-
tional law to require Israel to approve a
territorial benefit from illegal acts of ag-
gression against it.

The 1949 Armistice Lines may not be used
as assumed or de facto borders. Those

lines were the result of an illegal act of
aggression by Arab states against Israel
(in which the Palestinian leadership was
complicit), and neither Arab states nor
Israel have ever accepted those lines as
borders.

Israel’s legitimate political claims to se-
cure borders arguably include borders
that will give it strategic depth, such as
military control over eastern slopes of the
Judea and Samaria ridge and the Jordan
Valley, to the east of an area of Palestin-
ian autonomy.

The Oslo Accords created a new legal situ-
ation in the West Bank. These accords do
not conflict with the customary law rights
of the Palestinian people to self-determi-
nation; rather, they are an expression of
that right, having been reached by means
of good faith negotiations between Israel
and the PLO (representing the Palestin-
ian people).

Although the Palestinian Authority has
declared a self-styled ‘State of Palestine’,
at the present time, this entity is not a
state under international law.

The reason is that it lacks the qualifying
characteristics required of a state by in-
ternational law. In particular, it lacks
internal institutions and structures en-
abling the full and independent exercise
of governmental authority over the terri-
tory it claims, as well as the external ca-
pacity to enter into foreign relations.

The PLO’s efforts to obtain internation-
al recognition of Palestinian statehood,
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without Israel’s agreement, are also in
fundamental breach of the Oslo Accords.
Recognition of the PLO as ‘The State of
Palestine’ has been endorsed by many of
the 194 UN members, including some
EU members. United Nations voting on
matters concerning Israel is dominated
by the largest UN sectoral voting bloc,
the Organization for Islamic Coopera-
tion, which has 56 members that strongly
influence voting through its members in
both the African (54 countries) and Asian
(63 countries) regional voting blocs, thus
largely determining UN vote outcomes
on matters of its sectoral interest. The
UN political recognition of the ‘State of
Palestine’ is compounded by ‘non-mem-
ber observer state status’ within the UN
General Assembly since 2012. This has
also enabled the ‘State of Palestine’ to
accede to many UN multilateral treaties.

However, the PLO’s status is unaffected
by political declarations of recognition in
UN fora. Not being a state under interna-
tional law, the Palestinian people do not
have sovereignty over the West Bank, nor
a prevailing legal ‘title’ or automatic right
to statehood.

The Oslo Accords offered a common
agreed way toward a peaceful solution.
The PLO and the Palestinian Authori-
ty have neglected their obligations of
peaceful behavior and continued their
armed fight for the destruction of Israel,
thereby violating these accords. Despite
its commitment made in 1993, the PLO
has never revised its Charter to remove
provisions stipulating armed struggle as
the only way to liberate Palestine. Follow-

ing the Oslo Accords, the PLO instigated
the Second Intifada resulting in 1600 Is-
raelis murdered and 9gooo wounded. In
multilateral fora and proceedings before
international tribunals, the PA makes
claims to territorial sovereignty, not lim-
ited to the West Bank, in contravention
of the accords.

Given the evidence that the Palestinian
quest for statehood is merely a strategic
step within a broader political struggle
to destroy Israel, and the ample history
of Palestinian popular violence against
Jews, it is remarkable that the EU main-
tains unconditional support for Palestin-
ian statehood claims. Additional factors,
such as the Jewish history of the terri-
tories, the disputed nature of territorial
title, and official Israeli objections to EU
interventions, make the EU’s legal posi-
tion more tenuous.

The EU’s legal and political treatment of
Palestinian self-determination and state-
hood claims contrasts starkly with its
treatment of self-determination claims
in other comparable cases, such as those
of Abkhazia and Western Sahara, each of
which involve a dispute over territory be-
tween an internationally recognized state
(Georgia and Morocco, respectively) and
a people claiming a right to self-deter-
mination (Abkhaz and Sahrawis, respec-
tively). Yet, the EU does not consider that
the Abkhaz and Sahrawis have rights to
sovereignty or statehood, whereas the
Palestinians are regarded as having such
rights.

The EU’s legal parameter asserting that
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the Palestinian people has a right to sov-
ereignty and statehood in the whole of
the West Bank (including East Jerusalem)
therefore conflicts with fundamental
principles of international law, including
the international principles of peaceful
negotiation of self-determination, crite-
ria of statehood, the territorial rights and
political inviolability of states, and the
treaty obligations that the EU endorsed
under the Oslo Accords.

EXAMINING LEGAL PARAMETER
(c) — “IsrAEL's WEST BANK
OCCUPATION MUST BE ENDED”

Third, the EU asserts that Israel must end
the occupation of East Jerusalem and the
West Bank that began in 1967. Jordan had
previously been in possession of those
territories as the result of its illegal use
of force against Israel in 1948-9 and had
subsequently annexed East Jerusalem
and the West Bank, despite the weak Jor-
danian claim to sovereignty there.

In 1967, Israel legitimately obtained con-
trol over the West Bank and East Jeru-
salem, when acting defensively against
Jordanian aggression during the Six Day
War. There is no doubt that Israel became
legally entitled under the laws of armed
conflict to control of those territories,
pending peace agreements with Jordan.
As stated, Israel also had valid and su-
perior claims of territorial sovereignty
over these territories. In 1988, Jordan re-
nounced its claim to the West Bank and
East Jerusalem. In 1994, Israel committed
to negotiate an agreement on the legal
status of the West Bank.

The question arises whether Israel be-
came, and remains, subject to the law of
belligerent occupation, and if so what the
consequences are. In light of the unique
background of these territories, this is a
highly contested and complicated issue.
The law of occupation is part of interna-
tional humanitarian law (the law of in-
ternational armed conflict). The content
of the law of occupation is essentially to
be found in the Hague Regulations (1907)
as well as the Fourth Geneva Convention
(1949) and its Additional Protocol 1. These
treaties provide rules governing situa-
tions where, in the course of an armed
conflict, a state gains control over, and
subsequently exercises public power in, a
territory not previously under its control.
The law of occupation has two primary
goals: (a) protecting sovereignty over ter-
ritory, and (b) protecting the occupants of
the territory.

The law of occupation is triggered by a
state taking control of territory, as reflect-
ed in Article 42 of the Hague Regulations:

“Territory is considered occupied when it
is actually placed under the authority of
the hostile army. The occupation extends
only to the territory where such author-
ity has been established and can be ex-
ercised.”

Article 43 of the Hague Regulations ex-
presses the gist of the law of occupation:
“The authority of the legitimate power
having in fact passed into the hands of
the occupant, the latter shall take all the
measures in his power to restore and en-
sure, as far as possible, public order and
civil life, while respecting, unless abso-
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lutely prevented, the laws in force in the
country.”

The main aspects of the law of occupa-
tion can be summarized as follows:

1. Occupation is not, per se, illegal — the
occupying power may remain in occu-
pation until a peace treaty is reached
with the ousted sovereign;

2. However, the occupying power is
obliged to establish a military admin-
istration in the occupied territory, that
is distinct (separate) from the govern-
ment of the occupying state;

3. The occupying power is a kind of
trustee; it must respect and maintain
the political and other institutions that
exist in the territory for the duration of
the occupation; and

4. Occupation is intended to be tempo-
rary, pending final dispute settlement.

The law of occupation does not apply to
East Jerusalem. As East Jerusalem had
already become part of the sovereign
territory of Israel (because of the Man-
date, and Israel’s assertion of sovereign-
ty immediately after the Six Day War in
1967), the law of occupation cannot apply
on the sovereign territory of the alleged
occupying power. Nor is there need for
an international legal regime protecting
the interests of the population, because
all residents of Jerusalem are entitled to
become Israeli citizens.

It is unlikely that the international law of
occupation in war was intended to apply
to the unique circumstances of the West
Bank as a matter of formal law. The rea-
sons include: (a) the fact that there is no

formally recognized state claiming sov-
ereignty over this territory, (b) Israel’s
strong right to claim legal title over this
territory prior to its belligerent occupa-
tion by Jordan, and (c) the unique sui ge-
neris situation of the de facto controlling
(Israeli) state seeking to negotiate peace-
ful terms and conditions for handover of
autonomy for over half a century despite
the other (Palestinian) party’s intransi-
gence.

Since June 1967, Israel has taken the posi-
tion that it is not bound de jure (legally) by
the Fourth Geneva Convention (GCIV),
but it has undertaken to observe the Con-
vention’s ‘humanitarian provisions’. Isra-
el’s argument is that, under the second
paragraph of Article 2, the Convention
applies only to “occupation of the territo-
ry of a High Contracting Party”; as Israel
never recognised that the West Bank was
territory of Jordan, it considered that the
formal recognition of the applicability of
the Convention might therefore have im-
plied a recognition of the sovereign title
of the former administration.

This position has been widely criticized
because the application of GCIV to the
West Bank is also covered by the first
paragraph of Article 2, which applies
more generally. In other words, it is ar-
gued, GCIV is primarily a humanitarian
instrument intended to protect the rights
and interests of the local population and
does not depend on showing that anoth-
er state has sovereignty over the territory.
However, Israel’s view would seem to be
the correct one: where the ousted state
never was the legitimate sovereign, those
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rules of belligerent occupation directed
to safeguarding that sovereign’s rever-
sionary rights cannot have application,
and only that part of the law of occupa-
tion applies which is intended to safe-
guard the humanitarian rights of the
population. Thus, commonly repeated
assertions that ‘Israel is a mere foreign
occupying power’ fail to take account of
the fact that Israel has best legal title and
is the reversioner.

Pending a peace agreement with Jordan
and for the benefit of the civilian popula-
tion, Israel established a military govern-
ment in the West Bank that accepted that
it was subject to restrictions and limita-
tions that have been imposed by custom-
ary international law and international
conventions codifying customary inter-
national law, which are binding on Israel
even if she has not formally adhered to
them. Although Israel did not recognize
the Jordanian annexation of the West
Bank, it respected the latter’s existing
laws in order to maintain public order,
subject to any proclamations or orders
since. Military orders have been issued
and published, and a military adminis-
tration established under the authority of
the military commander. Military courts
and tribunals were established.

Further, the Israeli Supreme Court, in
its capacity as the High Court of Justice,
has accepted jurisdiction (competence)
to review the measures of the military
administration in the territories in light
of the Hague Regulations as customary
international law, and in light of Israeli
administrative law. This is unique —in no

other occupation have occupation mea-
sures been examined by independent
national courts of the occupying power.
In practice, however, the Court has been
criticized for giving too much weight to
the military administration’s security in-
terests, or conversely for treating them
too lightly.

Nevertheless, Israel complies with the
humanitarian provisions of the law of oc-
cupation, and residents of the West Bank
also have access to the Israeli Supreme
Court, which guarantees that the State of
Israel complies with customary interna-
tional law.

While the law of occupation assumes an
occupation will be short-lived, it does not
limit the duration of the occupation or re-
quire the occupant to restore the territory
to the sovereign before a peace treaty is
signed. Until peace is achieved, the occu-
pant is obliged to negotiate for peace in
good faith. Meanwhile, imposing condi-
tions on or obstructing negotiations for
the purpose of retaining territorial con-
trol may conflict with international law. In
all cases, of course, regard must be given
to the whole circumstances, including
the corresponding conduct of the other
party to the negotiations.

SETTLEMENTS

Even assuming the Fourth Geneva Con-
vention is formally applicable to Israel’s
presence in the West Bank (which we
doubt), the blanket statement that ‘set-
tlements are illegal’ is false. The claim
is based primarily on the prohibition on
forcible transfer or deportation of the oc-
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cupying power’s civilian population into
the occupied territory (article 49(6) Fourth
Geneva Convention). Paragraph (6) must
be interpreted in the context of the whole
of article 49. All of the preceding para-
graphs of article 49 are explicitly stated
only to apply to forced transfers of pop-
ulation. The convention was designed to
cover the forcible transfer, deportation or
resettlement of large numbers of people.
In order for state encouragement of pop-
ulation transfers into the occupied ter-
ritory to qualify as illegal, there must be
some ‘atrocious purpose’.

Applying this provision in the context of
the West Bank must take account of the
unique historical circumstances prior to
June 1967. During the British Mandate
(1922-1948) the majority of Jerusalem’s
population was Jewish living in the east
and west of an undivided city. A small
number of Jews lived in the West Bank
— primarily in Hebron (until the massa-
cre of 1929), Etziyon bloc villages, Bet
Ha'arava, Neve Yaakov and Kalia. The 1937
Peel Commission recommended that “at
present, and for many years to come, the
Mandatory Power should not attempt
to facilitate the close settlement of the
Jews in the hill districts generally”. This
recommendation conflicted with the re-
quirement under the Mandate for Pales-
tine to allow Jews ‘close settlement’. Nev-
ertheless, it was implemented when the
British Mandatory authorities decided, in
1939, to prohibit any purchase by Jews of
land in the West Bank. Consequently, the
High Commissioner issued orders that
Jews would be forbidden from purchas-
ing land in the hills of the West Bank.

Between 1948 and 1967, Jordan ethnically
cleansed the Old City of Jerusalem and
the West Bank of Jews and destroyed all
Jewish cemeteries and places of worship.
Thus, when Israel took control of the
West Bank including East Jerusalem in
1967, the reason there were no Jews there
was because external powers (Great Brit-
ain and Jordan) had illegitimately evict-
ed them or prevented them from living
there.

In the West Bank not including East Je-
rusalem, there are today almost a half
million Jewish Israelis. Jewish habitations
range in character from farming com-
munities and frontier villages to urban
suburbs and neighborhoods. The larg-
est are the cities of Modi’in, Illit, Ma’ale
Adumim, Beitar lllit and Ariel, having
populations ranging between 18,000 and
55,500. Their infrastructure includes not
only industrial constructions and domes-
tic homes and public buildings, but also
roads, water, electricity, sewage and san-
itation necessary to support these com-
munities.

All Israeli civilians who have moved into
these areas since 1967 have done so vol-
untarily. While some may have received
government assistance, none have been
‘induced ’, ‘coerced ’ or ‘forced’ to do so
by the Israeli government. The claim that
all Israeli settlements amount to illegal
transfers of population, and the sugges-
tion that Israel is under an obligation to
remove them, is a gross distortion of both
the letter and the spirit of Article 49(6).
As Professor Julius Stone stated: “[I]rony
would thus be pushed to the absurdity of
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claiming that Article 49(6), designed to
prevent repetition of Nazi-type genocidal
policies of rendering Nazi metropolitan
territories judenrein, has now come to
mean that Judea and Samaria (the West
Bank) must be made judenrein and must
be so maintained, if necessary by the
use of force by the government of Israel
against its own inhabitants”.

Even assuming Article 49(6) applies, we
would concur with the nuanced approach
that “[w]hen settlers act entirely in their
own initiative, when they do not arrogate
for themselves land belonging to others
or expropriated from its rightful owners,
and when they do not benefit from any
overt or covert government inducement
neither the letter nor the spirit of Article
49 (sixth paragraph) comes into play”.

Further, enabling such movement does
not, in and of itself, conflict with the Oslo
Accords, nor does it constitute an obsta-
cle to Palestinian autonomy or the nego-
tiation of a permanent status agreement.
The claim is often made that settlements
constitute ‘creeping annexation.” This
cannot be true of the smaller Israeli com-
munities, as Israel has consistently shown
its willingness to give up the territory on
which they are established as part of a
permanent status agreement. The situa-
tion is less clear, however, with respect to
larger cities, in respect of which Israel is
likely to assert sovereignty in the context
of a final agreement.

Thus, the EU legal parameter demanding
an end to Israeli control of the West Bank
and asserting that Israeli population

movements and settlement building into
Area C of the West Bank are illegal under
international law is incorrect. It miscon-
strues the international law of occupation
in war by misinterpreting it so as to con-
form with EU foreign policy.



24

Two STATES FOR Two PEOPLES?

PART |llIl — PoLicY

EU interventions on the ground in the
West Bank to foster Palestinian self-de-
termination assume that the establish-
ment of a peaceful and secure Palestin-
ian state there is a feasible project. The
EU assumes that Palestinians long for a
democratic, freedom-based state along
Western lines, and no doubt some do.
The veracity of that generalization needs
to be reviewed in light of the regional
patterns of statehood, the political cul-
ture and structures in Palestinian society,
and the continuing failure in Palestin-
ian state-building despite extraordinary
global funds expended and efforts exert-
ed over many decades.

STATEHOOD IN THE MIDDLE
EAST BASED ON FORCE AND

INVOLVED IN STRUGGLE FOR
MASTERSHIP

Statehood in the MENA region is regu-
larly based on (a) tribal cultures — individ-

uals enjoying protection of their rights
through the power of groups and fam-
ilies; (b) the reign of force - lacking the
rule of law in legal culture, the strongest
group becomes the most powerful and
governs the political institutions; and (c)
conservative religious ideologies. This
kind of statehood neither guarantees an
equal status of citizenship for everybody,
nor is it based on separation of state and
religion, nor does it protect the rule of
law, equal basic rights and freedoms for
everybody.

Except for Israel, no state in the Middle
East has developed a legal culture based
on the rule of law, equal rights of all cit-
izens, and the political responsibility of
governments.

The dynamics and forces structuring the
Middle East political system may be best
recognized by looking at the division of
the Middle East along four large political
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camps: (1) Iran and its allies (in Lebanon,
Syria, Iraq, Yemen and Gaza); (2) Turkey
(sometimes) and Qatar (permanently) in
alliance with the Muslim Brotherhood
(variously organized in most states in the
Middle East); (3) Islamic State, Al Qaida
and other Sunni Jihadist groups; and (4)
Israel, Egypt, Jordan, Saudi Arabia and
the Gulf states (except Qatar), Morocco
and Tunisia.

The first three groups are based on ex-
tremist ideologies of mostly religious
cultural, or totalitarian origin, where po-
litical ideas aim at supremacy, often con-
nected with corrupt or criminal econom-
ic activities. These states and groups have
a far-reaching negative impact on pros-
pects for peace, as they fight the states of
the fourth group and try to destroy every
Western political influence. Not only do
they reinforce Palestinian rejection of
Israel, but they pose ongoing threats of
destabilization and takeover by radical
armed fighting groups of several other
countries in the region.

In many states of the MENA region
struggles for power between state insti-
tutions and extreme Muslim groups lead
to elliptical foci of powers. Thus, groups
propagating basic freedoms, rule of law,
liberal values and democracy are caught
between two mill stones.

In such political cultures democratic
elections may be doubted as they can
become a one-way street in the quest for
power, allowing the victor to take every-
thing.

Statehood per se should not be evaluat-
ed as positive simply because it achieves
stability and seems to legitimise order.
Rather, it is necessary to assess wheth-
er the internal structures of statehood
in the long run are likely to promote or
produce equal freedom and security for
their citizens. Fundamental conditions of
democracy need to be developed: a legal
community self-organized by means of
equal rights for everybody.

It should be noted that, throughout the
Middle East, there are changes in eco-
nomic and cultural conditions and ori-
entations, related inter alia to a growing
number of well-educated young peo-
ple, changing perspectives on religion,
changing relations between the sexes,
the introduction of communications via
the internet and communication through
arts. Also, there have been some fragile
developments in the establishment of
self-governing territories based on re-
spect for ethnic and religious identity,
such as the Autonomous Administration
of North-East Syria and the autonomous
province in Northern Iraq.

It is difficult to predict whether these
cultural changes will lead to the devel-
opment of political communities based
on the rule of law, equal rights and re-
sponsibility. They have not yet led to a
Palestinian political culture aspiring to
the rule of law and equal human rights
for everybody.
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PALESTINIAN POLITICAL AND
LEGAL CULTURE

The Palestinian way of life in the West
Bank never included state-building in the
sense of a state along Western lines based
on freedom and the rule of law. Strong
families and clans, mostly bound to a tra-
ditional religious Islamic and Arabic cul-
ture of honor on local and regional level,
generate patronage as a general model
of authority. Leadership is constructed
from the top down without republican or
democratic elements, through politically
centralized organizations.

The heartbeat of Palestinian politics
throbs with the wish to destroy Israel. This
is stimulated by the UNRWA system’s
promise of a “right of return” and the
ongoing insistence of international an-
ti-Zionist actors that Israel is illegitimate.
The common core element of the various
groups constituting the PLO (Fatah, the
Popular Front for the Liberation of Pal-
estine and others), Hamas, Palestinian
Islamic Jihad and similar groups, is their
declared political program to annihilate
the State of Israel. This is evidenced by
their political charters, deliberately am-
biguous and conflicting territorial claims,
education of children, TV programs,
newspapers, military organizations, and
political declarations in Arabic language.
Hamas, governing the Gaza Strip since
2006, attacked Israel in 2008/2009, in
2012, in 2014, in 2021 and in 2022. The
Palestine National Charter (as amended
in 1968) denies the existence of the State
of Israel and calls on “armed Palestinian
revolution” to liberate the whole of Pales-

tine. For more than 30 years, polls have
shown that Palestinian majorities believe
the destruction of Israel will be achieved
in the future and even within a matter of
years. A common thread runs through
the anti-Jewish massacres one hundred
years ago, the antisemitic actions of the
Mufti of Jerusalem cooperating close-
ly with German National Socialism, the
1948/9, 1967 and 1973 wars against Israel,
and thousands of terrorist attacks against
Israel since the 1950s, to the present-day
attacks on Israeli citizens by young radi-
calized Palestinian terrorists.

The EU supposes that economic advan-
tages will overcome extremist political
mindsets. However, this neglects the
fact that the Palestinian political culture
is driven by a heroic ideal of fighting
against real or imagined humiliation, is
rooted in the accusation of injustice and
dispossession, and holds close to ex-
tremist religious traditions.

However, it must also be noted that there
is a body of opinion within Palestinian
and Arab society that rejects extremism,
acknowledges the need for compromise,
and seeks a peaceful path forward. Unfor-
tunately, very few people plead for nor-
malisation with Israel or criticize the PA
for not granting basic freedoms. These
people are often imprisoned or threat-
ened. Nevertheless, Jewish-Arab coop-
eration within Israel and the integration
of Arabs within Israeli society, while not
without difficulties resulting from ex-
tremism, prove that Jews and Arabs can
live in harmony.
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EVALUATING THE EFFECTS OF EU
STATE-BUILDING MEASURES IN
THE WEST BANK

Since 1973 the European states and the
EEC/EU, in ever-growing economic sup-
port to the Palestinian Authority and oth-
er Palestinian organizations, have pro-
duced a standard of living in the West
Bank higher than in many Arab states.
The EU Commission has spent at least
US$o.5 billion per annum from 2012-16.
More than double this amount was pro-
vided cumulatively across that period by
EU Member States themselves (and then
double again by the USA).

Yet there are meager state-building
achievements, despite extraordinary EU
and global support for Palestinian pro-
to-state institutions of approximately
US$4 billion per annum. One analy-
sis notes that “notwithstanding ardent
declaratory policies, massive financial
support, dialogue and deployment of
other instruments, EU cooperation has
had little demonstrable impact” (Eu-
ropean Centre for Development Policy
Management). A global study observes
that “the Oslo development-for-peace
aid programme appears after 25 years
of spending to have been a catastrophic
failure of epic proportions” (Palestine Aid
Watch).

Three examples illustrate how EU fund-
ing fails to build a state or to prevent
corruption and violence within the gen-
eral structures of the Palestinian political
culture.

First, the EU finances Palestinian recipi-
ents with at least €1 billion annually. But
the billions spent have been largely inef-
fective in constructing institutions ori-
ented towards democracy, accountability,
rule of law and peace. Instead, Palestin-
ian government tends to corruption, an
authoritarian dictatorial reign of force,
lack of accountability, transparency and
governance by ‘rule-of-law’, an extremist
political culture, and support of terror-
ism accompanied by powerful organized
crime. The human rights situation is bad
since critics of the government are im-
prisoned and denied basic rights. The
highest aim is the relentless fight against
Israel for a Palestinian state from the Jor-
dan river to the Mediterranean Sea. How-
ever, the exact amount of money spent by
the EU, its Member States and donors is
not reckonable nor are the recipients ac-
countable for results.

Second, the EU has invested heavily in the
construction of the Palestinian security
apparatus, most importantly through the
EU Police Mission Co-Ordinating Office
for Palestinian Police Support (EUPOL
COPPS). The Mission aims at state-build-
ing through support for reform and de-
velopment of police and judicial institu-
tions to ‘increase the safety and security
of the Palestinian population in line with
the domestic agenda of the PA in rein-
forcing the rule of law’. Although parts of
the PA Security Forces regularly cooper-
ate with Israel Defense Forces in fighting
terrorist dangers, attacks on Israelis by
members of the Palestinian Authority Se-
curity Forces occur. In fact in 2022 there
was a sudden growth in such attacks, ob-
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viously tolerated or incentivized by the
PA. The actual structures of Palestinian
culture and society help the reign of force
and prevent the establishment of a gov-
ernment founded on the rule of law and
on the state monopoly of physical force.
Therefore, the aim of EUPOL COPPS to
help build a modern police force equals
the task of Sisyphus: everlasting effort
without success.

Third, the EU program for Area C of the
West Bank is based on the assumption
that Area C will belong to a future state of
Palestine. The EU has enabled the erec-
tion of around 28,000 buildings in Area
C at an annual cost of €100 million since
2012. This action preempts the outcomes
of negotiations with Israel arising out of
the Oslo Accords, these witnessed by the
EU, which put Area C under the current
administration of Israel. Thus, the EU
conspires in and funds illegal acts that
breach the Oslo Accords and existing Is-
raeli civil and criminal laws valid for Area
C, authorized under the Oslo Accords
and international law. The EU construc-
tion policy in Area C supports Palestinian
unilateral action against peace talks, the
Oslo Accords and Israel.

The EU internal processes for manag-
ing interventions on the ground in the
West Bank compound the failure of the
state-building mission. They are opaque
and unaccountable. They enable corrup-
tion and intransigence. They directly en-
gage in illegal activities and constitute a
form of appeasement of PA-sponsored
anti-Israel hostility. They are both a cause
and an effect of EU failures in fostering

Palestinian self-government institutions.
Therefore, reforms of EU policy strate-
gies and management processes in the
West Bank are essential.
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PART IV

CONCLUSIONS AND
RECOMMENDATIONS

CONCLUSIONS

The EU two-state policy has failed to
achieve its objective. This is because each
of the three main assumptions underly-
ing the policy has proved invalid. A new
approach is required.

First, the assumption that the conflict
must be resolved by means of territori-
al compromise, which is reflected in the
EU’s insistence on two contiguous states,
does not take account of the fact that
all relevant Palestinian political organi-
zations explicitly challenge Israel’s right
to exist as a Jewish state: it is for them
an existential conflict. Their goal is not
to establish an independent and viable
state side-by-side with Israel, but to de-
stroy the Jewish state. Unless the actual

goals of these organizations change, or
they are defeated, they will not accept
any solution allowing the existence of the
State of Israel. Neither will Israel accept
any solution that compromises its se-
cure existence as a Jewish state free from
hostile acts or threats of force by foreign
states and non-state actors. Therefore,
addressing this root cause of the conflict
should be the highest priority.

Second, the assumption that the West
Bank belongs to the Palestinians, as re-
flected in the EU’s ‘parameters’ asserting
international law justification of its pol-
icy, is false because it is simply not true
as a matter of law that East Jerusalem
and the West Bank ‘belong’ to the Pales-
tinians or that Israel has an obligation to
‘end the occupation’.
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a. The Palestinian people have a right to
self-determination, which Israel and
the international community must
support. But international law does
not require the creation for them of
a fully-fledged sovereign Palestinian
state.

b. Israel can legitimately insist on a less-
than-statehood form for Palestinian
autonomy due to the volatile and ex-
treme armed threat environment.
Possibilities necessary to ensure Israeli
security might include a confederated
or autonomous sub-state Palestinian
territory that is prevented from milita-
rizing.

c. Israel is obliged to negotiate in good
faith with the Palestinians, but it is also
entitled under international laws of
armed conflict to maintain its military
administration in the West Bank un-
til such time as a peace agreement is
reached that ends the Palestinian-Is-
raeli conflict.

d. Israel is entitled to claim sovereignty
rights within the West Bank subject
to the Oslo Accords, international law
and the terms of any future peace
agreement.

e. East Jerusalem is legally part of the
sovereign territory of the State of Is-
rael. Israel has agreed in the Oslo
Accords to negotiate regarding gov-
ernance of Jerusalem, but has not
abandoned its sovereignty.

f. The statement that all Israeli ‘settle-

ments’ are illegal is incorrect. Jewish
people have historical and legal rights
to live in East Jerusalem and the West
Bank. The law of belligerent occupa-
tion does not prohibit migration as
such, and there are significant uncer-
tainties regarding the application of
this body of law to the unique West
Bank situation.

To enable the rule of law, the EU should
interpret and apply international law con-
cepts of statehood, territorial sovereign-
ty, self-determination and occupation
fairly, objectively and consistently to all
actors in the region.

The EU’s rigid insistence on the positions
it has adopted under international has
caused the EU to ignore the underlying
realities, to undermine Israel’s sovereign-
ty, and to be unresponsive to changed
Middle East political and economic con-
ditions. It is an irony that the manipula-
tion of international law to serve EU en-
ergy security and foreign policy interests
in the 20th century has resulted in the
obfuscation and obstruction of those in-
terests in the 21st century. Further, rath-
er than achieving peace with justice, this
approach continues to feed hostilities
and to undermine the legitimacy of in-
ternational legal authority.

Third, the assumption that a peaceful
and secure fully-fledged Palestinian state
is feasible, as reflected in the EU’s inter-
ventions on the ground in the West Bank
to create a Palestinian state, is false be-
cause it ignores the power structures and
the political landscape.
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In order to lay the foundations for sound
governance, EU interventions need to
address violence, authoritarianism and
intransigent ideologies in the Palestin-
ian political culture. Therefore, the EU
should make its support of Palestin-
ian self-determination conditional on
benchmarked evidence of progress to-
wards equal citizenship and legal status
in a Palestinian community based on law
with secure fundamental rights.

The September 2020 signing of the Abra-
ham Accords between the UAE, Bahrain,
Morocco and Israel, and positive indi-
cations by other states, reflect tectonic
shifts in Middle East policies towards the
Palestinian-Israeli conflict. These devel-
opments have collapsed the linkage theo-
ry long-held in most Western diplomatic
circles: that peace anywhere in the Mid-
dle East first requires a resolution of the
Palestinian-Israeli conflict. Furthermore,
the drive for energy security that formed
the demonstrated fundamental reason
for the EU adoption of its two-state poli-
cy in concord with the Gulf oil-producing
members of OPEC is no longer com-
pelling. As European fuel sources have
gradually diversified, reduced European
dependence on Arab Gulf oil augurs the
possibility of a refresh of the EU policy of
the 1970s.

Thus, a new EU approach is required that
reflects these historical, legal and emerg-
ing political realities.

RECOMMENDATIONS

In light of these conclusions, the EU

should revise its two-state policy in three
areas:

CONFRONTING PALESTINIAN
REJECTIONISM

First, the EU and its member states
should make support of Palestinian
self-determination claims conditional
on:

a. Genuine Palestinian acceptance of
the Jewish people as a nation, and the
right of the Jewish State of Israel to ex-
ist as a state permanently.

b. The Palestinian leadership jettisoning
ties to the extremist and destabilizing
forces of the radical Islamist camp.

c. Concrete actions to eradicate the cor-
rupt political culture of the Palestinian
Authority, PLO and Hamas.

INTERPRETING AND APPLYING
INTERNATIONAL LAW EQUALLY IN
THE REGION

Second, the EU Council and Commission
should issue communications to articu-
late revised EU legal positions that:

a. Support the terms and conditions
agreed in the Oslo Accords, including
Israel’s jurisdiction in Area C.

b. Revise EU interpretation and appli-
cation of the international law of oc-
cupation in war in the West Bank to
affirm Israel’s right to remain pending
an agreement.
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c. Recognize Israeli sovereignty over East
Jerusalem and the legitimacy of Isra-
el’s territorial claims in the West Bank
based on the Mandate for Palestine.

ESTABLISHING THE CONDITIONS
OF PEACE

Third, the EU should focus on incentiv-
izing all Palestinian entities to establish
internal structures that promote equal
freedom and security for all citizens
founded on the rule of law. The Palestin-
ian political culture must be reformed.
This is a long-term project. Such an ap-
proach is consistent with EU values; the
EU cannot support the creation of an
entity dominated by the same extremism
and oppression of human rights the EU
opposes everywhere else.

a. The EU must recognise that -

e Israel may insist that Palestinian au-
tonomous  self-government  take
forms other than statehood.

e The 1949 Armistice Lines are insecure
boundaries and that a prerequisite to
a lasting peace is a secure inland bor-
der under Israeli control facing Jordan,
east of a zone of Palestinian autono-
my.

b. The provision of EU funding and re-
sources to assist Palestinian entities
in the West Bank must be made con-
ditional upon the satisfactory perfor-
mance of the following benchmarked
requirements:

e Cultivation of fundamental values that
protect the rule of law, civil, religious,
and political rights of everybody, and
encouragement of personal liberty
and equality, including acceptance of
Jews as equal members of society.

e Normalization of relations with Israel
along the lines of other peace agree-
ments with Israel such as the Abraham
Accords.

c. Finally, the EU must review and reform

its own internal processes for manag-
ing support for Palestinian entities on
the ground in the West Bank. Reforms
should ensure that the EU Commis-
sion and EU member states institute
conditions to ensure that all funding
promotes cooperation between lIsrael
and the PA, and no funding is sup-
porting extremism:

e Funding processes must be transpar-
ent, inclusive, precise, published to
the public, and accountable through
external audit and parliamentary over-
sight.

e Conditions on funding to external
parties must be measurable, report
and audit performance, and entail
meaningful guarantees that funding
will be withheld if performance condi-
tions are not complied with.

e Procedures for oversight of EU internal
implementation must be robust, and
include outcomes that are measurable,
ensure no harm, and impose assurance
processes for legal compliance.
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e No support shall be provided to
non-governmental organisations
(NGOs) that maintain ties, either di-
rectly or indirectly, with extremist or-
ganisations that seek the destruction
of the State of Israel.
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